Japan Should Beware Copying
U.S. Product Liability System

By Robert C. Weber

In the past few years a chorus of voices
has urged the Japanese government to
adopt a strict product liability law akin to
that in effect in the United States. The
chorus calling for reform is remarkably
diverse, and brings together some of the
strangest bedfellows ever found in a Japa-
nese political coalition.

These partners in reform include the
Japanese Federation of Bar Associations,
Japan’s nascent consumer and “green”
movements, and leftist political parties,
along with more mainstream societal
voices such as respected newspapers and
journalists and the Economic Planning
Agency. They also include foreign observ-
ers such as Ralph Nader, and trade repre-
sentatives of both the United States and
the EC. Given the steady refrain of the re-
formers, it appears that some such legisla-
tion is all but inevitable in the near future.

Lost in all the political noise, however,
is the fact that there is no urgent need for
Japan to reform its product liability laws.
And even if some reform is deemed nec-
essary for political reasons, it would be a
great mistake for Japan to model its re-
form on the American product liability
system, since that system works neither
efficiently nor effectively.

Peculiarly American

The American product liability system
evolved more by default than by design in
the courts of the 50 states in response to
a number of peculiarly American legal,
social and political traditions.

For example, the American legal cul-
ture is premised on an entrepreneurial
claimants’ bar, a constitutional right to
trial by jury, the widespread acceptance
of the legal fiction that money damages
may serve as compensation for any type
of loss or injury, and the idea that lawyers
working for a contingent fee advance soci-
etal interests by acting as private attor-
neys general.

The social and political culture which
fostered this doctrine included an ab-
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sence of any comprehensive social insur-
ance for disability or injury, a central
government which at the time played
only a minimal role in issues of product
safety, and a widespread public belief
in the efficacy of litigation as a suit-
able means of pressing and resolv-
ing grievances.

A justifiably criticized effect of Ameri-
can-style product liability law relates to
unanticipated imposition of liability in
such amounts as to disrupt consumer or
insurance markets.

Steps can be taken to minimize such
effects, such as (1) adopting a ceiling, as
the EC has done, for damage liability aris-
ing from any one manufacturing activity;
(2) providing, as has the EC, that product
liability legislation only apply to products
produced after the effective date of legis-
lation; (3) providing, as have the EC and
some U.S. states, for a “statute of repose”
which eliminates so-called “long-tail lia-
bility” for all products including chemical
and pharmaceutical goods. This prevents
liability claims on products after they
have been in circulation for some set pe-
riod of years; (4) considering making
damage to property, including environ-
mental damage, non-recoverable under
product liability because the magnitude
and unforeseeability of such problems are
so great that they are better dealt with by
direct governmental regulation; (5) con-
sidering making workplace disease a non-
recoverable injury under product liability
for the same general reasons; and (6) lim-
iting damage awards by not permitting
punitive damages or awards for pain and
suffering. Japan traditionally has not em-
braced punitive damages as a facet of its
civil law, and the goals of a strict liability
system present no reason now to turn to
such damages.

As a practicing lawyer who has coun-
seled multinational companies on prod-
uct liability matters for many years, I
believe that Japan needs to adopt an
American-style product liability system
about as much as the United States needs

to adopt a Soviet-style food distribution
system. Indeed, the United States has far
more to learn from Japan on this issue
than vice versa.

There are several strong but often over-
looked reasons which should give Japan
great pause before proceeding down this
path toward American-style reform.

First, Japan’s current system for com-
pensating injured consumers operates
more efficiently and comprehensively
than is generally recognized. In contrast
with their American counterparts, Japa-
nese consumers can often receive com-
pensation without access to the judicial
system by using informal dispute resolu-
tion procedures administered by public
or private entities.

Nothing to emulate

For injuries involving pharmaceuticals,
for example, consumers can obtain mon-
etary relief from the Drug Side Effects
Injuries Relief Fund, which can compen-
sate victims or their families without
resort to litigation. When litigation is in-
stituted, the Japanese Civil Code permits
a consumer to file a lawsuit seeking re-
dress for a product-related injury.

Although the law is nominally based
on negligence principles, cases involving
environmental contamination or defec-
tive consumer products such as drugs or
foodstufls are governed by a “highest
state-of-the-art” standard, which is large-
ly indistinguishable from strict liability
in the United States.

Second, the American system itself is
nothing to be emulated. It has become a
patchwork of inconsistency and unpre-
dictability which, in its practical opera-
tion, is something of a parody of what an
ordered and principled legal regime
should be. It is an enormously expensive
system to operate, with far less than 50%
of the total cost of the system ever reach-
ing the deserving victims.

The total cost of this system of dispute
resolution imposes a hidden “tort tax” on



American manufacturers and the Ameri-
can economy greatly in excess of that
deemed appropriate in any other indus-
trialized democracy.

While the Bush administration made
tort reform a domestic policy priority,
fundamental reform at the federal level is
unlikely in a Clinton administration, par-
ticularly because supporters of the Dem-
ocratic Party traditionally have labeled
such reform as being “anti-consumer”
(not to mention the fact that the claim-
ants’ bar, through its comprehensive po-
litical fund-raising, was one of the major
contributors to the Democratic Party in
the recent elections).

Third, the legitimate goals of the con-
sumerist reformers—compensation for
victims and improved product safety in
the domestic Japanese market—can be
better served through more direct and ef-
ficient methods. The American experi-
ence has proved that product liability
legislation is but the crudest of tools to ef-
fect improvements in product safety, as it
regulates manufacturers in a haphazard
and ad hoc fashion. Principled coopera-
tion in Japan between insurers, consum-
ers, industry and government can do far
more toward developing meaningful con-
sumer safety standards than can count-
less lawyers and product liability suits.

Additionally, truly deserving victims
can be better compensated by abandon-
ing the lottery mentality inherent in a
product liability system and concentrat-
ing instead on more comprehensive first-
party insurance schemes. There is, in
short, no logic to compel the conclusion
that America’s idiosyncratic and lawyer-
reliant response to the issues of product
safety and consumer compensation is the
preferred societal solution.

Fourth, adoption of a new product lia-
bility law in Japan would by itself accom-
plish very little of the reformers’ agenda
unless accompanied by more fundamen-
tal change of the legal system. As illus-
trated by the EC’s experience with strict
product liability, the mere enactment of
such legislation will not have much practi-
cal effect on the lives of consumers when
the overall legal system already in place is
not “litigation friendly.”

Unlike the United States, where con-

tingent fees, broad discovery, jury trials
and acceptance of large damages awards
make the system an easy one for plaintiffs
to use, the legal system in the EC and
Japan has numerous barriers to litiga-
tion. Many of the domestic voices calling
for reform in Japan, particularly those of
the lawyers, are committed to using the
product liability issue as a means of ob-
taining more fundamental liberalization
of the Japanese courts and judicial sys-
tem. In short, serious-minded observers
of the Japanese legal scene must realize
that the enactment of product liability
reform is, in effect, only the first step of
a far more ambitious and controversial
reform agenda.

Japan’'s opportunity

The EC’s adoption of American-style
product liability laws has increased pres-
sure for the adoption of a similar system
in Japan, as has ongoing and vocal sup-
port from the United States Trade Repre-
sentative and certain EC trade officials,

who see Japan’s failure to adopt a strict
liability system as yet another unfair
trade practice.

These calls for reform are further sup-
ported by liberal legal theorists who claim
that strict product liability laws provide
increased compensation for deserving
consumers and bring about improved
product safety.

Even if these claims were empirically
supportable, which they are not, it would
still be doubtful whether American-
style—or EC-style—product liability could
effect these benefits with any efficiency in
Japanese society. It is, for example, both
simplistic and wrong to assert that any
improvement in safety or compensation,
however slight, is worth any price, how-
ever great.

Surely there are many more efficient
and cost-effective ways of improving
product safety than adoption of a strict
liability litigation system. Rational gov-
ernmental regulation accompanied by
appropriate enforcement tools can play a
more focused role in bringing about
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improvement, as can reliance on inter-
national standard-setting organizations,
just to name two obvious examples.

Finally, the American reliance on liti-
gation has little relevance to Japanese
society, in which so-called “alternative
dispute resolution” is not a late 20th cen-
tury trend invented by American lawyers
but instead is a timeless societal value.

Recent developments in Japan indicate
that, as expected, efforts toward building
a consensus on this issue are still continu-
ing. If I were to hazard a guess as to the
ultimate resolution of this controversy, I
would suggest that, while Japan may well
adopt substantive liability standards
drawn from the United States law, it will
likely follow the path of the EC and avoid
adopting legal procedural tools of the
type that have fostered litigation in the
United States. Court filing fees will re-
main significant, contingent fees will not
be legalized, and cost-shifting mecha-
nisms will remain as deterrents to pre-
vent litigation from becoming a
growth industry.

By ensuring that product liability liti-
gation will not assume anywhere near the
importance it has in the United States,
however, one wonders why the EC or Ja-
pan needed to adopt a strict liability sys-
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tem in the first place, and why it would
not have been preferable simply to reject
the American approach altogether and
take an alternative path. There is always
hope that Japan will develop an alterna-
tive path that brings fairness and pre-
dictability to the regulation of product
safety. After all, the United States has
proved itself constitutionally unable to
do so.

Finally, if it is politically inevitable that
some American-style reform be enacted,
I hope that Japan takes pains to ensure
that the reform avoids the most glaring
problems with the American system.

Legal standards for what makes a
product defective should be stated clear-
ly and objectively, so as to avoid the ambi-
guity of American law, which has been
the bane of product designers and
risk underwriters.

Japanese product liability reform legis-
lation should incorporate specific warn-
ing standards, perhaps using recognized
international symbols or content ap-
proved by international standard-setting
organizations. Just as significant, the leg-
islation should provide a total defense
for warnings which have been approved
or required by appropriate government
or international agencies, so long as

A liaison conference seeking the establishment of a product liability law to protect consumers. This newly organized
group started the nationwide debate on introducing such a law.

28 Journal of Japanese Trade & Industry: Ne. 11993

unNqUIYS IYESY :010Ud

there has been no fraud in giving agen-
cy approval, :

Procedural rules should place clear lim-
its on the amount of damages that may be
awarded, and on what discovery may be
had. Too often in the U.S. inflated dam-
age claims and costly discovery sideshows
combine to “blackmail” a manufacturer
into overly generous settlements. Such
settlements have widespread negative
economic effects as they overcompensate
undeserving plaintiffs, and thereby re-
duce the funds available for the tru-
ly deserving.

Need for clarity

Defenses based on a plaintiff’s own
negligence orassumption of the risk must
be retained, so that Japan avoids the re-
sult, all too common in the U.S., in which
drunken citizens recover damages from
hapless manufacturers after the inebriat-
ed citizen causes an accident.

These examples are not, of course, a
comprehensive list of all of the excesses of
the American system of product liability,
but the point should nonetheless be clear.
A rational legal system must, at a mini-
mum, contain rules that are clearly stated
and predictably applied. Such an ap-
proach will differ significantly from the
path chosen by the EC and will require
greater attention to drafting. The effort
will be worthwhile if the final legislation
sets forth meaningful standards by which
manufacturers can measure their con-
duct and by which consumers can govern
their expectations.

We in America took our traditional ap-
proach of “leaving the details” to the
courts and the lawyers. By doing so, we
have created a system which really satis-
fies no one (other than the plaintiff’s bar).
It would be a sad irony if such a poorly
executed legal concept was successfully
exported to Japan. m
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