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Introduction

During a lengthy historical process
Japan has absorbed various external
cultures, forming a hybrid culture
(according to Kato Shuichi) on the
foundations of the Jomon and Yayoi
civilizations. The law is no exception.
Approximately 1,300 years ago Japan
adopted ritsu-ryo codes from T ang
China and again at the beginning of the
Meiji era (the latter half of the 19th cen-
tury) adopted modern Western laws.
The adopted laws were those consid-
ered universal at the time, worthy of the
term “legal culture.” The adjective
“gray” applies to this hybrid nature. As
the Japanese language is often vague,
this also symbolizes the frequent incor-
poration of gray areas. Up to now this
hybrid character has been scorned for
its ambiguity, in a matter of speaking,
and has been poorly rated as
non-Western and premodern.

Adoption of modern
Western law: univer-
sallty and internation-
al character of
Western legal con-
cepts

Commodore Matthew C. Perry’s
arrival in Japan rendered communica-
tion between Japan and the West
inevitable and in order to standardize
the laws for the modern nation—state
and lay the groundwork for the revision
of unequal treaties following the Meiji
Restoration, Western laws, especially
those of France and later Germany,
were adopted, laying the foundation for
the present constitutional state. The
study of law in Japan was subsequently
tremendously influenced by German
jurisprudence up to 1945, but during
this time the German laws of the
Weimar Republic were not adopted.
The incorporation of 19th century
Western laws later continued, signifying
the beginning of the process of interna-
tionalization. Recently, this internation-
alization could be noted in the
Maekawa Report, the Equal Employ-
ment Opportunity Law for Men and
Women, Product Liability Law, and var-

ious types of deregulation.

From the recent situation a sarcastic
way of putting it might be that “interna-
tionalization” is seen to be equal to
“saying ‘yes' in English.” This shows
the strength of the present American
influence. Being ground in theories pro-
moting individual freedom and against
the backdrop of overwhelming military
power in the 19th century, Western cul-
ture acknowledged its own universality.
Japanese also considered this a model
for Japan and its emulation was national
policy during the Meiji era. However,
imitation of imperialism then led to fail-
ure in World War II.

Still, especially in its post—war mod-
ernization, it must be said that Japan
achieved success in its development.
The forced introduction of American
laws during the Allied occupation pro-
moted the realization of the previously
adopted 19th century ideology of indi-
vidual rights, and 20th century Western
laws were additionally introduced.
However, as I will explain below, until
the opening of the country to the out-
side world in 1858, Japanese possessed
a completely different perception of the
law than Western Europe, and experts
have often pointed out that there have
been many problems related to recogni-
tion of individual rights even though it
has been 100 years since the adoption
of Western laws.

Certainly, the question of whether
each individual Japanese has evolved
into an independent citizen cannot be
readily affirmed. Even so, postwar eco-
nomic development has raised it to a
position of economic superpower bat-
tling for the number one or two spot in
the world and looking at a longevity
rate that is the highest in the world, per
capita GDP, the crime rate, and equality
of income, it is difficult to describe
Japan as an underdeveloped nation.
However, this was because Japanese
selectively adopted suitable Western
systems, assimilating them in Japanese
fashion, and was not the result of com-
plete internationalization, that is, the
application of completely Western—style
legal systems. Even when adopting
transcendental culture a country pos-
sessing a different legal culture assimi-
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lates it and creates a new, unique legal
culture. It is all the more for that reason
that the merits of Japanese-style man-
agement were praised as the secret to
Japan’s erstwhile economic develop-
ment.

Important differences
in Western and
Japanese legal con-
cepts (particularly
from the 17th century
onward)

From the time of ancient Rome,
European legal concepts developed
around the resolution of individual dis-
putes. The basis was the achievement of
intentions as well as the recovery of
forced losses. A trial, or public authori-
ty, was also an institution established by
the populace for resolving disputes. In
comparison, a respect for and submis-
sion to the hierarchical nature of society
based on the Chinese Confucian social
philosophy of the virtuous emperor,
determined Japan’s system of legal doc-
trines and the accepted wisdom of the
law as the stern command of the ruler.
In Japan, which adhered to that tradi-
tion, it could even be said that the law
consisted only of criminal and adminis-
trative codes. The general populace had
no status other than as an object of
dominion.

This held sway until after the end of
the 19th century. At the outset of the
Meiji period the government established
new laws as criminal codes. There was
a tendency to make the penalties less
severe than in China, but even after the
adoption of Western laws and the tenta-
tive establishment of the modern state’s
system, the bureaucrats—successors to
the samurai class—inherited the tradi-
tional ideology and. with the perception
that the law was a means of maintaining
order in society as a whole and a stable
public livelihood, the protection of indi-
vidual rights was left to bureaucrats’
personal discretion.

Surveying the history of rights in
Western Europe, these were always
underpinned by the possession of
power; the Roman pater familias pos-
sessed an egalitarian privilege to assert
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The constitution, civil codes, commercial laws, penal codes, civil action laws, and

criminal action laws are contained in these statute books.

his own rights, which were deemed to
be the scope of the demarcation drawn
between conflicting intentions, but
which also sometimes involved naked
strength, surmounting those limits with
force. Western Europe pursued innu-
merable military conflicts to achieve
this, further progressing to class strug-
gles to overthrow the caste—based social
order from modern times. Further, the
constitutional basis for theories of
self-defense through the use of
weapons can clearly be seen in today’s
American society, where it is not
uncommon to possess guns.

Japan, on the other hand, has histori-
cally and steadily developed an aver-
sion to the use of weapons, beginning in
1588 with Toyotomi Hideyoshi’s
katanagari—confiscation of swords—
and leading up to the present. Peasants
had only hoes and scythes when they
rioted and it could be said that once
hyonobunri, segregation of warriors and
farmers, occurred. Japanese lost the
basis for assertion of their rights.

As far as religion is concerned, Japan
has been a polytheistic nation from the
outset, lacking a unique and absolute
God. After the introduction of
Buddhism and Taoism, foreign gods
were assimilated as Japanese deities and
the theory that these were a few among
many gods was formulated. With this
coexistence among numerous different
deities, contention based on rigid,
dialectical theologies was impossible
from the outset. Further, following the
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introduction of Chinese
culture, Confucianism
served as a guide for
politics in Japanese
social philosophy, but,
selections from original
Confucian texts, for
example, lacked logical
clarity so the meaning
of many sections was
left up to the reader’s
conjecture and did not
stand up to logical anal-
ysis. The law did not
employ elaborate logical
precedents, consisting
of unilateral orders from
rulers and, as such, legal
expertise was seen to be an administra-
tive secret. The custom of developing
finely analytical discussion of the law,
as well as legal studies, did not take
root, nor was the training of jurists
undertaken.

P_rbcess of developing
liberal trade concepts

Until the beginning of the modern age
in Western Europe there were commer-
cial monopolies, referred to as guilds,
linked to royal authority. However, pop-
ular revolts led to anti-monopolistic
philosophies, the development of which
began with political advocacy and then
grew into an economic axiom. Trade
liberalism then spread throughout
Europe after the French Revolution and
commercial organizations grew into
stock corporations and trade unions. In
less—advanced capitalist nations at the
end of the 19th century there was some
acceptance of cartels, but during the
same period, based on common law
trade restrictions and prohibitions, the
U.S. pioneered the way toward anti—
monopoly laws that would ensure free
trade through antitrust laws, an epochal
event from today’s perspective.

Collusion (cartels):
Japan-style collec-
tivism and
anti-monopoly laws

In Japan the foundation for collec-
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tivism was created through the estab-
lishment of the murauke system of joint
village responsibility and kabunakama
(industry—specific trade associations)
during the era of the shogunate just as
free trade was beginning to be stressed
in Western Europe. A feudal official’s
sphere of control (han—fief) functioned
as a type of commercial organization
imbued with the business principle of
the “household (ie—family).” But the
continued existence of the business unit
was ensured by ignoring the Confucian
principle of blood relationships.
Merchants also adopted this manage-
ment principle. Intra—industry trade
associations formed by tradespeople
remained firmly in place, even after the
introduction of free trade philosophies
from Western Europe at the beginning
of the Meiji era. In addition, the indus-
trialists’ associations that served as the
beneficiaries of the controlled economy
and administrative guidance during
wartime could be said to have formulat-
ed the framework of the miraculous
postwar economic expansion.

Adam Smith described the business
person’s true desire, that a specific
group monopolize business, when he
said, “People of the same trade seldom
meet together, even for merriment and
diversion, but the conversation ends in a
conspiracy against the public, or in
some contrivance to raise prices.”

Several years ago I wrote an essay on
legal culture related to cartels and,
along with the reaction to that article,
had the impression that most Japanese
had no awareness of the criminal
aspects of cartels. In that essay I wrote,
“If completely free trade is seen to be
good, then Japan's high level economic
growth was built on criminality.” In
actuality, regulations that should be
abolished also create a framework of
sorts for economic activities and can
lead to collusion. As far as the future of
Japan’s liberal economy is concerned,
this will hinder new business activities
and the argument that it is protecting the
future of new industries, which should
appear through a laissez—faire process,
is now also finally gaining the upper
hand in Japan.



Outlook for legal
culture in the
21st century

For the past 120 years Japan has con-
sidered both the material and philosoph-
ical aspects of the civilization created in
Western Europe from the 19th century
onward—models carved in stone—and
has tried to absorb them. Much of this
was through guidance from the govern-
ment and the intelligentsia and it can
hardly be thought that there were many
aspects resulting from individuals’
autonomous pursuit of freedom.

Particularly since World War II the
philosophical aspects have been to
some extent digested and protection of
human rights, brought about through the
democratization produced by U.S. occu-
pation strategies, has to some degree
been guaranteed. Especially from the
material standpoint, Westernization has
led to phenomenal growth and success
in modernization that could be called a
miracle. It also should not be forgotten
that demilitarization was a precondition
for evolution into an economic power-
house. Individual standards of living
have vastly improved. However, it can-
not be said that the Japanese societal
structure that has sustained this progress
has evolved into a civil society com-
posed of free citizens. It fundamentally
depends on control and guidance from
the powers that be (the samurai class in
the Edo era, the military through World
War 11, and the bureaucracy ever since).

The system of bureaucratic control
was inherited from the wartime estab-
lishment of the 1940s. Good examples
include regulation of education and rice,
along with administrative guidance.
Collectively organized groups (individu-
al organizations), for example, compa-
nies or same industry association subject
to bureaucratic guidance or regulation,
avoided cempetition among themselves
in their economic activities and their
production activities were based on
mutual discussions. Minority opinions
within the organization would be
brought into line through persuasion by
those in authority and those who still
insisted on voicing different views
would often be deemed heretics. Viewed

from a global perspective this was the
result of the pursuit of isolationist coex-
istence and co—prosperity. To the extent
possible, self-control was practiced in
organizations” internal and external
rivalry and competition. Lawsuits are
extremely few in number compared to
Western Europe and there is also a small
number of judges and lawyers. This
could be described as the introverted
tendency of what Lee O—Young refers to
as the “culture of miniaturization.” In
that sense, Japanese were not entirely
faithful to Western culture’s philosophy
of thoroughly pursuing individual wish-
es. Above all, those who wield authority
have rarely been aware of such a goal as
protection of individual rights: rather,
the priority was placed solely on the
nation as a whole. Viewed in this fash-
ion, Japanese society could be described
as “quasi—capitalistic” and “quasi—
socialistic.”

For the present deregulation and free
competition will certainly be widely
promoted. In Japanese society, which
has stressed individual rights very little,
as well, lawsuits will probably increase
in number from here on. For that rea-
son, Japanese, who have historically
had no affinity with systems of personal
responsibility or emphasis on individual
rights, will be quite bewildered and
Japanese society will experience con-
siderable turmoil. A great deal of time
will probably be required yet for
Japanese society to become as com-
pletely individualistic as in the West.
Even so, it should also be noted at this
point that the Western principles of
emphasis on rights and free competi-
tion, particularly in the UK and U.S.,
were ideologies that each functioned on
the premise of the frontier—a colonial
empire and expansion into virgin terri-
tory.

Rudolph von Jhering’s Der Kampf
ums Recht, read by many Japanese law
students, also exudes imperialist ideolo-
gy. Free competition inevitably leads to
the enrichment of the victor and impov-
erishment of the vanquished, but as far
as global capitalism is concerned there
are unfortunately not many frontiers
left. Will the future be entrusted to what
is referred to as neo—capitalism alone?
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Coexistence, including the issue of
resources and the population explosion,
is being stressed incessantly. One would
imagine that the 1972 Club of Rome’s
admonitions are not a thing of the past.
From a legal perspective, as well, the ill
effects of excessive lawsuits in Europe
and the U.S. have also recently been
pointed out and the merits of mediation
have been strongly advocated. Have the
citizens of the West, the standard bear-
ers of modern civil society, lost the
rationality that is their attribute? Seen in
this way, systems for dispute resolution,
for which Japanese have always
employed mutual discussions, and has
frequently been referred to as pre—mod-
ern, whose adoption could specifically
be considered, respect for individual
rights, include reducing the number of
court cases by using pretrial hearings to
divide suits into mediation proceedings
and lawsuits and work—sharing through
the use of rotation formulas employing
data systems. This differs from the
usual Western theories, but, surprising-
ly, it is possible that it could lead to a
legal civilization with transcendental
values on a global scale in the later 21st
century, including Rhine capitalism.
The experience of Japan, which, for
these 130 years, has waved the flag of
discarding Asian values for those of the
West and has had considerable success
mixing Western legal civilization,
which is undergoing hard times, and
Japanese legal culture which has had a
bat-like existence (half bird, half beast),
part of neither the Eastern nor Western
world could conceivably contribute to
the world’s future. If combined with
Japan’s historical tradition of aversion
to weapons and religious tolerance it
could possibly open up new prospects
for humanity’s future, but at present this
is an unrealistic argument. However, if
such is not the case, the world of the
21st century will surely proceed down
the path of interminable strife and grim
chaos. m
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