Open Society

By Kojima Akira

The freedom-of-information law —
officially called the “Law Concerning
Access to Information Held by
Administrative Organs”™ — took effect
on April 1. Disclosure of information
is a global trend, and Japan is belatedly
jumping on the bandwagon. Disclosure
of information is an infrastructure
indispensable for a sound democracy
and for a vital market economy.

In a democracy and the market econ-
omy system, it is important that
information is fully disclosed to partici-
pants, that all people wishing to obtain
information have equal access to infor-
mation, and that the information
disclosed is accurate. An informed citi-
zenry can strengthen democracy and
the market economy.

Simultaneously with the enactment
of the freedom-of-information law, a
system for evaluating administrative
policies has come into being in Japan.
Ahead of the central government, dis-
closure of information already started
in the 1990s at the local government
level against the background of grass-
roots discontent against the abuse of tax
revenue and other irregularities by
politicians and bureaucrats.

James Madison, U.S. President from
1809 to 1817 and one of the American
leaders who drafted the U.S.
Constitution, emphasized the impor-
tance of freedom of information in
democratic society, saying that democ-
racy does not exist where there is no
freedom of information. A government
governing people who has neither
information nor means to get informa-
tion is either comical or tragic, or both,
he said. Noting that the knowledgeable
can rule the ignorant everlastingly,
Madison called on people to arm them-
selves with knowledge if they are to
rule themselves.

I participated in the Transparency
Symposium 2001 held in Tokyo in
April as a panelist and gave my view
on information disclosure under the

theme “Japan’s Role in the Building of
Ethics, Sincerity and Accountability.”
The symposium was organized by an
international organization called
Transparency International (TI) and
supported by the Japanese Ministry of
Foreign Affairs, the Nihon Keizai
Shimbun, the United Nations
Development Program and the Asian
Development Bank, among others. TI
is engaged in global campaigns to fos-
ter solidarity between the public and
private sectors to prevent corruption
and putrefaction.

I pointed out the following points in
my report:

1) Only thorough disclosure of infor-
mation can bolster democracy and
the market economy.

2) Disclosure of information is a very
effective means of promoting self-
discipline among administrative
institutions, companies and other
organizations.

3) A country with advanced informa-
tion disclosure has high transparency;
is a predictable society; and is an
open society in which not only its
citizens but also foreign residents
and companies can easily participate.

Japan remains less transparent and
more secretive than other Western
countries. Can the newly enacted free-
dom-of-information law convert Japan
into an open and transparent society?
That will depend on how actively
Japanese people will exercise their
rights granted under the law. This is
because administrative authorities
(bureaucrats), who have maintained
their power by monopolizing and refus-
ing to disclose information, would
never volunteer to disclose information
without public surveillance, though
they are obliged to under the new law.

Japan’s central and local govern-
ments have implemented their policies
through so-called gyoseishido (admin-
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istrative guidance). Gyoseishido is a
discretionary form of administration
that lacks transparency. Such discre-
tionary administration is the wellspring
of bureaucratic power. Because admin-
istration is done by bureaucrats at their
discretion, business persons approach
government officials in order to 1)
obtain information earlier than their
competitors about government policies
essential for their businesses, or 2)
influence bureaucrats to opt for policies
favorable for their business operations.

As a means of approaching adminis-
trative authorities, businesses have
wined and dined officials and showered
gifts on them. Since the bubble econ-
omy in the late 1980s, the practice has
flourished, becoming a routine job for
many companies. It has resulted in
moral decay among government offi-
cials and the businesses under their
jurisdiction.

Companies tried hard to get close
contacts with government ministries
and agencies which authorize or license
their business operations. Financial
institutions, for example, used to have
officials specially tasked to cover the
Ministry of Finance (MOF). These
officials had the assignment of enter-
taining MOF officials and obtaining
information from them. Such corrupt
relationships between bureaucrats and
the business sector had become part of
the corporate culture in this country and
lasted many years. It finally ceased to
exist after being severely criticized by
the public along with the MOF’s mis-
handling of bad loans, and the interests
of the MOF and financial institutions
began to conflict with each other.

Under discretionary administration,
government ministries and agencies
with licensing power let companies
provide information and monopolized
it. The monopolization of information
made administrative power still
stronger. Companies are supposed to
open information to markets but they
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Administrative authorities are basi-
cally secretive, because information is
the source of their power, and they can
maintain their power by withholding it.
Administrative authorities recently
advanced a proposal for establishing an
“electronic government,” but adminis-
trative information available to the
public through Web sites in Japan will
be very limited in quantitative-qualita-
tive terms compared with those in the
United States and other Western coun-
tries. A former vice minister of finance
who served as a university professor for
some time after retiring from the gov-
ernment service admitted to me that
Japan lags far behind Western countries
in information disclosure. He said he
realized this through accessing the Web
sites of both the Japanese and U.S. gov-
ernments to obtain information needed
for his lectures. The difference in the
level of information available on their
Web sites was appalling, he said. Very
few public organizations, including the
Bank of Japan, manage Web sites
which include satisfiable information.

In his recently published book Joho
Kokai Ho: Kanmin no Himitsu-shugi
wo koeru tameni (Information
Disclosure Law: Beyond Administ-

Secretiveness) (Chuokoron-Shinsha,
2001), Hayashida Manabu, a scholar
specializing in information disclosure,
quoted former U.S. President Bill
Clinton’s remark on information disclo-
sure. According to Hayashida, Clinton
sent letters to the chiefs of all federal
administrative organizations shortly
after taking office in 1993. Clinton
said in his letter that the U.S. Freedom
of Information Act played an unparal-
leled role for more than a quarter of a
century in making the U.S. government
more democratic. Clinton noted that
the Freedom of Information Act, essen-
tial for an informed citizenry in the
democratic process, was enacted on the
reality that the more Americans know
about their government, the better the
United States is governed; and an open
government is essential for accountabil-
ity, and the legislation is an essential
foundation of an open government. He
urged all government agencies to
respond to requests for information
from Americans in consideration of
their positions because people are cus-
tomers of the government.

Not only in Japan but in any other
country, administrative authorities,
more specifically, bureaucrats, tend to

ble. Hayashida quoted Max Weber as
saying in his Economy and Society that
every bureaucrat tries to let people
know his professional prowess by
keeping his intention secret; bureau-
crats try to rule through secret
conferences and to keep their knowl-
edge and actions away from criticism
as much as possible; bureaucratic inter-
ests extend far beyond the sphere where
their professional secrets can be pro-
duced; and the concept of a
professional secret, peculiar to the
bureaucratic system, is fanatically
defended by bureaucrats.

Sweden was the first country in the
world to enact information disclosure
legislation, but it is believed that the
global current of information disclosure
was created by the United States.

After World War 11, campaigns seek-
ing people’s right to know were
launched in the United States against
the background of the mass media’s
vexation with the government’s secre-
tiveness. The move prompted the
enactment of freedom of information
laws at the state level first and led to
the enactment of the federal Freedom
of Information Act in 1966.

Other Western countries followed
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suit with the enactment of similar laws:
Norway in 1970, the Netherlands in
1978, Canada, Australia and New
Zealand in 1982, Austria in 1987 and
Belgium in 1994. In Asia, South Korea
enacted its information disclosure law
in 1996.

In contrast, Japan, said to be a coun-
try of bureaucrats, lagged far behind.
In the 1970s, public demand for infor-
mation disclosure began to emerge
following the Lockheed payoff scandal
and other corruption cases involving
politicians.

Opposition parties included enact-
ment of an information disclosure law
in their campaign slogans in the 1979
general election. The Liberal
Democratic Party (LDP) suffered a
major setback in the election and

formed a coalition with the New
Liberal Club, a splinter LDP group, to
maintain power, by concluding a policy
agreement that incorporated enactment
of an information disclosure law. But
most LDP Diet members were against
or cautious about such legislation and
the party back-pedaled on the move.

The LDP’s resounding victory in the
1980 general election that followed the
sudden death of Prime Minister Ohira
Masayoshi snuffed out any chances of
an early enactment.

Contrary to the LDP’s negative atti-
tude toward the freedom of information
law, voters became increasingly vocal
about the necessity of such legislation.
Against such a background, various
local governments began to focus on
people’s access to information.
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Kanagawa Prefecture enacted an ordi-
nance on information disclosure in
October 1982, becoming the first local
government to do so. Other local gov-
ernments followed suit and all 47
prefectural governments now have
information disclosure ordinances.

The enactment of the freedom of
information law was delayed on the
national level. Proposals by opposition
parties for the legislation were all
rejected. Only in May 1999 did the
freedom of information bill clear the
Diet after many twists and turns.

The Nihon Keizai Shimbun, of which
I am a staff member, carried a 10-part
series of editorials titled “Kokai Shakai
eno Michi (The Road to Information
Disclosure)” in 1998, urging the enact-
ment of a freedom of information law.
The editorials reflected Japanese jour-
nalists” sense of crisis about the country
in the midst of the exposure of
unhealthy relationships between MOF
and financial institutions and their
boundless corruptions.

We emphasized in the editorial
series: The United States enacted its
Freedom of Information Act as early as
in 1966. Administrative authorities
still monopolize information in Japan
and their opaque discretionary adminis-
tration goes unchallenged. The country
is now paying for the negligence so
dearly that complaints can be heard in
various parts of society. For the
healthy development of democracy and
the market economy, it is essential for
people to rightfully share administra-
tive information. People can be equal
with administrative authorities only by
sharing information, paving the way for
active national discussions and the
development of healthy democracy.

More than 30 years later than the
United States, Japan finally enacted its
own freedom of information law pro-
viding a means of nurturing an open
society. How this legislation checks
opaque discretionary administration
and boosts democracy and the market
economy depends on how aggressively
people take advantage of the law and
try to build an open society.

Ironically, the freedom of information
law came into being at a time when the
Japanese bureaucracy was reeling from



the effects of the arrest of a foreign
ministry official on charges of swin-
dling tens of millions of yen from secret
government funds. Public interest in
the corruption case is directly linked to
the freedom of information law.

The importance of information dis-
closure is not limited to administration.
Information disclosure is equally
important for all organizations includ-
ing private companies and
non-governmental organizations whose
activities are increasingly attracting
public attention lately. Through infor-
mation disclosure, organizations will
discipline themselves and can ensure
their social legitimacy. An open soci-
ety in which the public has access to
information makes participation by for-
eigners and foreign companies easier.

Some time ago, I met Dennis
Weatherstone, then chairman of JP
Morgan & Co., and asked him what he
thought were the necessary conditions
for the financial and capital markets of
a country to win global competitive-
ness. He listed the following criteria.

Market-friendly regulations and rules

Transparency of regulations and rules

Good infrastructure, including com-

munications and transportation

Cosmopolitan culture not excluding

outsiders

5 Providing capable manpower and
human resources with possibilities
of equal access

6 Attractive culture which makes life

affluent, including good restaurants

and art museums

Shared language

Reasonable living costs

Reasonable business costs

Strong will of a national government

and a society to ensure the system

which meets these conditions
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The first and second points are
directly linked to information disclo-
sure. Weatherstone said to the effect
that the critical thing for an open soci-
ety is that regulations and rules are
transparent and not applied in an ad hoc
manner. In such a society, all people,
including foreigners, can lead normal
lives, and companies can conduct busi-
ness according to plan, because

administration is predictable there. If
information is fully disclosed and
administration is done without discre-
tion, nobody needs to, nor would try to,
entertain bureaucrats in order to obtain
information or induce government mea-
sures favorable to their business.

Most of the points cited by
Weatherstone concern the private sec-
tor. Problems of information disclosure
are not limited to public administration.

There is a symbolic episode about the
lack of information disclosure in Japan.
A massive loss suffered by the New
York branch of Daiwa Bank, exposed
in 1995, resulted from unruly transac-
tions by a staff dealer. The dealer hid
the loss and continued unlawful opera-
tions for years and finally confessed to
his offense to the head office after his
loss snowballed so enormously that he
found it impossible to hide any longer.
His offense went unchecked as the
bank had no mechanism in place to
check transactions. The dealer was
arrested by U.S. law enforcement
authorities and Daiwa Bank was
expelled from the U.S. financial mar-
ket. The MOF was criticized by the
U.S. government for its laxity in super-
vising financial institutions, and all
Japanese banks were penalized with
higher interest rates in their foreign cur-
rency fund raising.

U.S. authorities made an issue with
Daiwa Bank’s filing of false reports
and its destruction of evidence. At the
same time, they took the MOF to task
for failing to promptly inform them of
the case after receiving information
about it from Daiwa Bank.

The “Japan premium,” as the puni-
tive high interest rates for Japanese
banks are called, was imposed due to
the suspicion Western financial markets
hold about Japanese banks. The
Western financial markets suspect that
all Japanese banks, like Daiwa, submit
reports to MOF only superficially and
do not fully disclose information or
provide false information to markets,
shareholders and customers. The Japan
premium was in fact a risk premium
placed on unreliable information.

Transparency International regularly
makes public its global Corruption
Perceptions Index (CPI). The attached

table is the fifth CPI, released in
October 1999, which ranks 99 countries
in order of the degree of corruption of
public officials. The larger the number,
the more upright officials are. The
ranking was conceived mainly as a
means of judging the trend of bribes
major exporting countries pay to offi-
cials of the countries which are export
destinations. It was compiled by
Gallup International on the basis of 800
interviews with corporate executives,
lawyers, accountants, bankers and
senior officials of chambers of com-
merce in 14 major emerging markets.

The Opacity Index is based on a sur-
vey conducted by Pricewaterhouse
Coopers, an auditing office, in 35 coun-
tries in the fourth quarter of 2000 on
opacity in regard to corruption,
accounting standards and regulatory
regimes. The larger the number, the
more opague countries are.

Transparency International and
Pricewaterhouse note that the lack of
transparency of systems and practices
tends to cause unlawfulness and unfair-
ness, which raise corporate costs and
stifle developing countries’ growth.
Both organizations thus attach impor-
tance to transparency.

At a time when countries of the
world are becoming more and more
dependent on each other and the revo-
lutionary development of information
technology is accelerating, information
disclosure is becoming an important
common global issue.

For Japan, the progress of globaliza-
tion is a new process different from the
previous trade-oriented international-
ization. At stake is not merely the
opening of its borders but the trans-
parency of its domestic systems. Japan
faces the important task of building an
open society in the 21st century.
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